Compliance with or violations of international humanitarian law during an armed conflict undoubtedly influence the conduct of the judiciary, the situations of the victims and the correlation of forces in the post-conflict society. This article seeks to determine the influence of international humanitarian law on the transitional justice process. The author examines the specific experience of certain Latin American states that have been deeply affected by serious violations of human rights and international humanitarian law.
violations of IHL will undoubtedly influence the conduct of the judiciary, the situation of the victims and the correlation of forces in the post-conflict society.
The term ''transitional justice'' has come to be used to refer to the various processes accompanying political transition by societies emerging from a period of violence that aim to deal with the serious human rights violations committed during the conflict and to achieve national reconciliation. 1 This analysis seeks to determine the influence of IHL on such a process.
The possible relationship between IHL and the transition process can be considered with respect to two points in time. The first is the period before the outbreak of the conflict, when the preventive role of IHL comes into play. The state has an obligation to ensure national implementation of IHL, 2 which will contribute to preventing serious violations of its provisions during a conflict, making the transition process after the hostilities have ended much more viable. The second point in time is the period after the conflict has come to an end, that is, the transition phase. During this period, the focus is on the punitive provisions of IHL, which establish the obligation to suppress all violations of IHL and to search for and prosecute those who have committed grave breaches of IHL in international armed conflicts. 3 Arguably, there is also a duty under customary law to prosecute those persons who have committed serious violations of the laws and customs of war in non-international armed conflicts, based upon the criminalization of these acts in international customary law, as recognised in case law and statutes of international tribunals. 4 This analysis examines the specific experience of certain Latin American states that have been deeply affected by serious violations of human rights and IHL. These Latin American states 5 have basically elected two dissimilar options from those available within the construct of transitional justice, the creation of truth commissions 6 and the passing of amnesty laws, 7 which in many cases have neutralized the effects of each other.
Implementation and the eminently preventive focus of international humanitarian law
As Marco Sassò li points out, for a branch of law like IHL that applies in a fundamentally anarchic, illegal and often lawless situation such as armed conflict, the focus of implementing mechanisms is, and must always be, on prevention. 8 Implementation, 9 in the sense of adopting national measures to give full domestic effect to the rules of international law, is one of the oldest yet least used mechanisms for enforcing international law. 10 Therefore, implementation may be characterized as being a necessary step towards fulfilment of international obligations.
According to Georges Scelle's theory of role-splitting (dédoublement fonctionnel), 11 states are both the creators and subjects of international law. Thus, as Antonio Cassese observes, ''most international rules cannot work without the constant help, cooperation and support of national legal systems. '' 12 The InterAmerican Court of Human Rights also affirmed this relationship between implementation and enforcement in the case of Hilaire v. Trinidad and Tobago.
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National implementation must be developed by adopting measures that meet the purpose of the norm in question. In the case of IHL, it is important to remember that implementation serves as a palliative for its institutional weakness and as a means to overcome the difficulties posed by the situations that it is intended to regulate, by, for example, helping to establish the rule of law and respect for human dignity in all circumstances. 14 The failure to develop national implementation in a particular domestic legal system reduces the likelihood of compliance with the rules of IHL, thus making the post-conflict reconciliation process more difficult. While reconciliation is not a specific objective of IHL, it is an indirect result of effective enforcement. The fact that the parties to a conflict have complied with IHL means that the rules of engagement established by this body of law have been observed and, as a general rule, that no serious human rights violations have been committed, and if they have, there are legislative mechanisms in place to take action against them. This fact alone leads to a situation entirely different from that of a society that has been subjected to a conflict in which breaches of IHL on both sides resulted in numerous violations of human rights, including the right to life, physical integrity and due process, and this difference highlights the full importance and positive effects of national IHL implementation.
The experience of Latin America in this regard is particularly interesting because it is a region wracked by a multiplicity of armed conflicts. Countries such as El Salvador, Nicaragua, Peru, Guatemala and Colombia are examples of societies in which efforts to achieve reconciliation and justice have involved the application of IHL or attempts to apply it. Yet implementation has not been a part of state policy in Latin American countries, although they are all bound by IHL, with the result that the compatibility of their domestic legal systems with the rules of IHL is haphazard. In the case of states that have experienced armed conflict and a post-conflict transition process, it can be seen that IHL implementation was inadequate. The point of this analysis is not to show that the lack of implementation constitutes a breach of IHL, but to establish that when implementation is inadequate there is a lesser likelihood of compliance with IHL, resulting in greater difficulties and wider divisions to be bridged when the conflict is over. Significantly, this inextricably close relationship has been highlighted in the reports issued by various truth commissions in the region, which in their final recommendations stress the need to make the domestic legal system consistent with international norms, particularly the rules of IHL. Specifically, Guatemala's Historical Clarification Commission recommended that the government take the necessary measures ''to fully incorporate into national legislation the standards of international humanitarian law and … regularly provide instruction regarding these norms to the personnel of state institutions, particularly the Army, who are responsible for respecting, and in turn ensuring respect in others for said norms. '' The punitive role of international humanitarian law: does it limit the chance of reconciliation?
Following analysis of the preventive role of IHL, it is necessary to examine the implications of incorporating IHL criteria into the transition. This is a very complex process, as the different parties involved often have seemingly irreconcilable interests. For example, the victims have non-negotiable moral and legal demands for the truth about violations and for justice, while the perpetrators are anxious to avoid prosecution. 15 15 General Pinochet warned Chile's elected president as he handed over power in 1990: ''No one is going to touch my people. The day they do, the state of law will come to an end.'' See Chile in Transition,
In the post-conflict period, the obligation to comply with the rules of IHL requiring perpetrators of violations to be punished could be regarded as an obstacle to the transition process, as groups retaining a share of power could see the application of these rules as a reason to make no compromises in the reconciliation process. The response of some Latin American states to this problem has been to pass what have become known as self-amnesty laws, tantamount to granting impunity for violations, and to set up truth commissions which, while clarifying the facts about violations, have not always succeeded in achieving reconciliation and justice. An analysis of these two mechanisms, the most commonly used in post-conflict situations in the region, provides an insight into the relationship between IHL and reconciliation efforts undertaken in these countries, showing, for example, how IHL is used by truth commissions to uncover the facts surrounding the violations they investigate or how the existence of IHL places constraints on amnesties.
Amnesty laws
The amnesty laws 16 passed in Latin America cancel crimes and thus make acts that were criminal offences no longer punishable, with the result that ''a) prosecutors forfeit the right or power to initiate investigations or criminal proceedings; and b) any sentence passed for the crime is obliterated.'' 17 As Cassese observes, ''…the rationale behind amnesty is that in the aftermath of periods of turmoil and deep rift, such as those following armed conflict, civil strife or revolution, it is best to heal social wounds by forgetting past misdeeds, hence by obliterating all the criminal offences that may have been perpetrated by any side. It is believed that in this way one may more expeditiously bring about cessation of hatred and animosity, thereby attaining national reconciliation… '' 18 An amnesty law may have certain legitimacy if it promotes reconciliation as a firm and lasting basis on which to build a democratic society and does not simply grant impunity to those implicated. ''Impunity'' is the term used to refer to the impossibility, de jure or de facto, of bringing the perpetrators of violations to account -whether in criminal, civil, administrative or disciplinary proceedings -since they are not subject to any inquiry that might lead to their being accused, arrested, tried and, if convicted, sentenced to appropriate penalties and to make reparations to their victims. 19 Therefore, amnesties should not be used to serve the electoral interests 20 of the implicated agents or as a realpolitik response in which practical concerns and political expediency override ethical considerations.
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Amnesty is thus a formula to be applied in a particular context in compliance with certain requirements and without losing sight of the fact that the demands of the new society for justice must be satisfied. Evidently, this involves an element of opportunity (the amnesty is granted in a particular context, either during a post-conflict transition or a transition from dictatorship to democracy) and competence (the amnesty is a society-wide consensus, established on the basis of the work of a truth commission or some other transitional mechanism). 22 Furthermore, the enactment of amnesty laws is no longer considered the exclusive purview of the state, as the requirements established in international human rights law and IHL must also be met, that is, amnesties are only valid when states comply with their obligations owing to all those individuals whose rights have been violated 23 and when they contribute to achieving national reconciliation. The jurisprudence of the Inter-American Court of Human Rights provides a clear example of this constraint on amnesties in Latin America. In the seminal case of Barrios Altos v. Peru concerning laws passed by the state of Peru granting amnesty to those involved in crimes against humanity, the court emphatically declared that: 20 A good example of this is the recently proposed amnesty for the members of the Army who fought against Sendero Luminoso (Shining Path) rebels and the Tú pac Amaru Revolutionary Movement in Peru, an initiative that coincided with the run-up to the elections and the battle for the votes that were granted to the members of the Army for the first time in the presidential elections. In Peru, Congress passed the General Amnesty Act (No. 26479) on 14 June 1995, which granted a ''…general amnesty to military, police and civilian personnel, whatever their status … who face a formal complaint, investigation, criminal charge, trial, or conviction for common or military crimes … whether under the jurisdiction of the civil or military courts between May 1980 and the date on which this law is promulgated…'' Article 6 of the Act eliminates any possibility of carrying out investigations: ''…all legal proceedings pending or in progress shall be closed.'' When a judge decided not to apply the provisions of the Act, declaring it to be unconstitutional, Congress passed Act 26492 interpreting the General Amnesty Act, which in Article 2 barred judicial review on the grounds that the power to grant amnesty belonged solely to Congress, and in Article 3 stipulated that all judges must apply the General Amnesty Act.
A particularly illustrative case is that of El Salvador. As part of the Central American peace process, the Esquipulas II Accords granted unconditional blanket amnesties. Decree 805, enacted on 28 October 1987, granted amnesty to all those accused of involvement in political crimes or related common crimes perpetrated before 22 October of that year, when the number of perpetrators was no fewer than twenty. This was a sweeping amnesty covering crimes connected in any way with the armed conflict and committed by any person, regardless of what sector they belonged to. In Uruguay, the state passed Act 15848, published in the country's official gazette on 31 December 1986, which was more of a statute of 26 the acts celebrated by society as a whole (to avoid falling into chaos), or those stemming from international responsibility, since the obligations assumed in those areas cannot be shirked; but to extend equal treatment to persons who acted in accord with the unlawful government, thereby violating the Constitution and the laws of Chile, is another matter entirely. '' limitations than an amnesty law. It proclaimed that the power of the state to punish officers of the armed or police forces for political crimes committed on active duty before 1 March 1985 had expired. A motion was presented to have it declared unconstitutional, but was dismissed by the Supreme Court on 2 May 1988. A referendum held on 16 April 1989 showed 57.5% of the population to be in favour of the act, which remains in force today. An amnesty was also granted in Brazil by virtue of Act 6683 of 28 August 1979, covering the period from 2 September 1961 to 15 August 1979. This act granted amnesty to all those who had committed political crimes, politically related common crimes or electoral offences, those whose political rights had been suspended and public-sector employees, employees of government-related foundations, members of the military and trade union officials, and representatives convicted under the Institutional Acts and supplementary laws. This amnesty, which was the result of action taken by the legislature, stemmed from a popular initiative and remains in force to the present day.
It appears, then, that the amnesty laws passed in these Latin American countries do not comply with the requirements of IHL to prosecute those accused of war crimes and international human rights law to ensure the enjoyment of rights guaranteed and to provide an effective remedy in case of violation. Moreover, in most cases, they were amnesties granted by the abusive regime itself to benefit its own members. It should be noted, however, that in recent years a trend reversing this situation has begun to emerge. The most obvious example is Argentina, where the Supreme Court invalidated the two existing amnesty laws by its judgment of 14 June 2005. This ruling upheld the decisions of lower courts, which had declared the laws unconstitutional, and confirmed Act 25779 of 2003, which had declared them null and void. The judgment emphatically stated that the scope of the power of the legislature to grant general amnesties under the National Constitution has been significantly limited by the obligation to guarantee rights contained in the American Convention on Human Rights and the International Covenant on Civil and Political Rights, thereby rendering the amnesties unconstitutional and null and void. This meant that the amnesties could not present any legal obstacle to investigating and prosecuting cases of serious human rights violations. Consequently, the Argentine state cannot invoke the principle of non-retroactivity of criminal law to relieve it of its duty to investigate and prosecute gross human rights violations.
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In Chile, there have been a number of trials in recent years to prosecute crimes committed during the period covered by the amnesty. This was not because the law was repealed, however, but because certain crimes were classed as ongoing. One such example is the trial of the former head of the secret police, Manuel Contreras, and four other people connected with the Miguel Á ngel Sandoval 30 Judgment of 14 June 2005. ''Recurso de hecho deducido por la defensa de Julio Héctor Simó n en la causa Simó n, Julio Héctor y otros s/ privació n ilegítima de la libertad, etc., causa N˚17.768'', available at ,http://www.derechos.org/nizkor/arg/doc/nulidad.html#N_4_#N_4..
Rodríguez case. 31 In the case of Peru, the turnaround was not prompted by a state initiative but by the judgment handed down by the Inter-American Court on 14 March 2001, which declared that amnesty laws 26479 and 26492 were incompatible with the American Convention on Human Rights and therefore lacked legal effect. 32 This judgment led to the reopening of various cases in Peru, inter alia against members of the paramilitary group ''Colina'' who had committed serious violations of human rights and those accused of killing a university professor and twelve students (''La Cantuta'' case), among others. 33 In countries where such laws have not been repealed and no efforts have been undertaken to expose the truth and administer justice, such as El Salvador, civil society has called for these issues to be addressed. The situation in that country has now changed, increasing the likelihood of the amnesty law being repealed.
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In conclusion, many countries in Latin America opted to implement exculpatory mechanisms, which did not always promote national reconciliation. These millstones continue to exist in some states, although new trends emerging in the region and particularly in Argentina signal a move towards combating impunity, a process that has moved forward thanks not only to the efforts of international and regional mechanisms, such as the Inter-American human rights protection system, but also to the mobilization of civil society.
International humanitarian law and amnesty laws
In IHL, amnesties are regarded as having a useful contribution to make to national reconciliation. It could even be argued that amnesties serve a specific purpose in the case of armed conflict, insofar as ''… amnesty is necessary to facilitate the 31 Human Rights Watch. ''World Report 2005. Chile'', available at ,http://hrw.org/english/docs/2005/01/ 13/chile9846.htm.. This is without prejudice to the need to repeal such laws, as asserted by the Committee Against Torture in its ''Conclusions and recommendations on the third periodic report of Chile'', in which it remarks that this type of legislation has entrenched impunity for the perpetrators of serious human rights violations committed during the military dictatorship: ''The self-amnesty was a general procedure by which the state refused to prosecute serious crimes. Moreover, because of the way it was applied by the Chilean courts, the decree not only prevented the possibility of prosecuting the authors of the human rights violations, but also ensured that no accusation could be brought, and that the names of the responsible parties would not be known, so that, legally, those persons were considered as if they had never committed any illegal act at all. The amnesty decree-law rendered the crimes legally without effect, and deprived the victims and their families of any legal recourse through which they might identify those responsible for violating their human rights during the military dictatorship, and bring them to justice.'' ''Conclusions and recommendations of the Committee against Torture: Committee against Torture reviews third periodic report of Chile'', Anuario Beyond the question of whether an amnesty should or should not be granted, IHL also determines the material scope of application, namely which crimes the state can amnesty without breaching its obligations under international law. It has been posited that amnesty should cover offences of rebellion or sedition and comparatively minor infractions of the laws of war, such as arbitrary detentions or mild forms of ill-treatment. 36 Therefore, IHL imposes certain limitations, and the amnesties it promotes are not intended to cover war crimes. In fact, the provisions of international human rights law and IHL provide parameters to be taken into account in determining the contours of a legitimate amnesty in transition processes. These parameters can be deduced from the body of international law, of which IHL is a part.
37
One of the fundamental constraints on amnesties is that states have the obligation to investigate and prosecute those who have committed serious crimes under international law. This obligation is not affected by the official position of the perpetrator or the desire of the victims to seek justice, since it is in the interest of the state to prosecute certain ''violations so serious that they are considered punishable by the international community as a whole. '' 38 This principle is enshrined in Articles 49, 50, 129 and 146 respectively of the four Geneva Conventions of 1949 and Article 85 of Additional Protocol I, establishing that states have the duty to adopt the measures necessary to search for and prosecute those accused of grave breaches, or otherwise to extradite them to another state that has made out a prima facie case. Customary international law, together with Article 8(2)(c) and (e) of the Rome Statute of the International Criminal Court, confirms that there is individual criminal responsibility for war crimes committed in non-international armed conflicts, implying a duty to prosecute those offenders. 39 The fact that post-conflict processes and transitions from dictatorship to democracy normally unfold on a domestic scenario does not mean that these rules do not apply. On the contrary, they are part of customary international humanitarian law and as such also apply in these situations. Furthermore, Article 91 of Additional Protocol I stipulates that when a party to the conflict violates the provisions of IHL, it has to pay compensation for the injuries it has caused. Customary international humanitarian law also assigns this obligation to the state, but not solely in relation to international armed conflicts, implying that the state must undertake an investigation to establish the facts and the injuries caused. 41 Reconciliation, while not expressly laid down as an objective of IHL, is an issue that was not overlooked by those who drafted the treaties, as a reading of Article 6(5) of Additional Protocol II reveals: ''At the end of hostilities, the authorities in power shall endeavour to grant the broadest possible amnesty to persons who have participated in the armed conflict, or those deprived of their liberty for reasons related to the armed conflict, whether they are interned or detained.'' The commentary of the International Committee of the Red Cross states that the purpose of this provision is to ''encourage gestures of reconciliation which can contribute to re-establishing normal relations in the life of a nation which has been divided. '' 42 A systematic interpretation of this provision in light of the object and purpose of Additional Protocol II, leads to the conclusion that amnesty cannot be granted to individuals suspected, accused or convicted of war crimes.
This interpretation is bolstered by the drafting history of Article 6(5) which indicates that ''the provision aims at encouraging amnesty, i.e. a sort of release at the end of hostilities, for those detained or punished for the mere fact of having participated in hostilities. It does not aim at an amnesty for those having violated international law… '' 43 In the same vein, the United Nations Human Rights Committee, on the subject of torture, has stated that: ''Amnesties are generally incompatible with the duty of States to investigate such acts; to guarantee freedom from such acts within their jurisdiction; and to ensure that they do not occur in the future. ' The Special Representative of the UN Secretary-General attached a disclaimer to the 1999 Peace Agreement between the Government of Sierra Leone and the Revolutionary United Front of Sierra Leone stating that: ''The United Nations interprets that the amnesty and pardon in article nine of this agreement shall not apply to international crimes of genocide, crimes against humanity, war crimes and other serious violations of international humanitarian law.'' Along similar lines, in the Furundzija case, the Trial Chamber of the International Criminal Tribunal for the former Yugoslavia ruled that whenever general rules prohibiting specific international crimes come to acquire the nature of peremptory norms (jus cogens), they may be construed as imposing, among other things, the obligation not to cancel by legislative or executive fiat the crimes they proscribe.
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In conclusion, granting an amnesty is contrary to a state's obligations under IHL, which means that only political crimes or related minor common crimes can be amnestied. This is the only kind of amnesty compatible with the repeatedly that the application of amnesty laws that impede access to justice in cases of serious human rights violations renders ineffective the obligation of the states parties to the American Convention to respect the rights and freedoms recognized therein, and to guarantee their free and full exercise to all persons subject to their jurisdiction with no discrimination of any kind, as provided in Article 1(1) of the Convention. In effect, the amnesty laws eliminate the most effective measure for the observance of human rights, i.e. the trial and punishment of those responsible for violations of human rights. need to establish the truth and administer justice. 47 However, the fact that an amnesty complies with the obligations established in IHL does not automatically mean that it can be considered to be valid and to fulfil the objectives of reconciliation, since other factors also come into play, as seen above. In short, amnesty laws should only be passed when it is clear that this is the only possible way of facilitating the transition process, 48 in other words, when the political and social situation of the nation prevents the authorities from advancing the reconciliation process by other means more consistent with the demands of truth and justice called for by transitional justice.
As Theo Van Boven observes: ''it is hard to perceive that a system of justice that cares for the rights of victims can remain at the same time indifferent and inert towards gross misconduct of perpetrators.'' 49 Moreover, the pernicious effects of impunity are also felt at the time and place in which it is permitted, 50 because the absence of punishment encourages human rights violators to continue committing such crimes, thereby undermining the rule of law doctrine. In the long run this could have a more destabilizing effect than prosecuting the culprits would. 51 In the opinion of Nino, this failure to investigate and prosecute may even be categorized as a passive abuse of human rights if it places those rights in future peril. 52 Therefore, while amnesty laws may also ''contribute to the present assurance of human rights in a particular State, their long term effects on the assurance of human rights is in question. A State's duty to ensure human rights must be considered from a global, as well as a domestic, perspective.''
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While it is true that punishment is not the only means of ensuring reparation, in practice, by dint of dispensation of justice, victims are likely to be more prepared to be reconciled with their erstwhile tormentors because they know that the latter have now paid for their crimes. 54 Moreover, without punishment it would be difficult to ensure other forms of reparation. Both theory and experience would seem to show that the coexistence of impunity and reconciliation is a fallacy. As a United Nations report so rightly observes: ''experience in the past decade demonstrated clearly that the consolidation of peace in the immediate post-conflict period, as well as the maintenance of peace in the long term, cannot 
Truth commissions
It is now widely believed that the right to information extends beyond the private right of each direct victim or his or her relatives to know the truth about what happened, and that society as a whole has a ''right to truth'' or a ''right to know'' all there is to know about its history. The Inter-American Commission on Human Rights defined it as ''a collective right that ensures society access to information that is essential for the workings of democratic systems, and it is also a private right for relatives of the victims, which affords a form of compensation, in particular, in cases where amnesty laws are adopted. '' 56 Similarly, the Updated Set of Principles for the protection and promotion of human rights through action to combat impunity, set forth in the report of independent expert Diane Orentlicher, observes that ''full and effective exercise of the right to the truth provides a vital safeguard against the recurrence of violations. '' 57 According to Méndez, this coexists with an emerging principle in international law that holds that states have the obligation to investigate, prosecute and punish the perpetrators of violations and to disclose to victims and society everything that can be reliably established about the facts and circumstances surrounding them. This right is not enshrined in international human rights treaties, 58 but it is an ''appealingly consistent and peaceful way of interpreting such rules for situations that were not envisaged when they were drafted.'' 59 The InterAmerican Court of Human Rights echoes this view, finding that it is a ''…a right that does not exist in the American Convention, although it may correspond to a concept that is being developed in doctrine and case law, which has already been disposed of in this Case through the Court's decision to establish Peru's obligation to investigate the events that produced the violations of the American Convention. '' 60 The obligation corresponding to this right is the state's ''duty to preserve memory.'' The Updated Set of Principles to combat impunity says:
''A people's knowledge of the history of its oppression is part of its heritage and, as such, must be ensured by appropriate measures in fulfilment of the State's duty to preserve archives and other evidence concerning violations of human rights and humanitarian law and to facilitate knowledge of those violations. Such measures shall be aimed at preserving the collective memory from extinction and, in particular, at guarding against the development of revisionist and negationist arguments.'' 61 The commissions of inquiry set up to give effect to this right must be established with certain guarantees, including:
-independence and impartiality; -clearly defined terms of reference, expressly excluding acting as substitutes for the courts; -guarantees for the accused, the victims and the witnesses testifying on their behalf; -testimony given on a strictly voluntary basis and protection and assistance for those testifying; -preservation of records and evidence relating to human rights violations; -dissemination of reports.
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Truth commissions are bodies created to investigate a history of violations and to help societies that have suffered political violence or internal conflict to come to terms with the past, with a view to healing the deep rifts and wounds that violence causes and preventing such atrocities from ever happening again. 63 The theory is that the truth will make people aware, and this awareness will ensure human rights in the future by minimizing the possibility that such horror will be repeated. 64 Truth commissions seek to establish the causes of the violence, identify the elements in conflict, investigate the most serious violations of human rights and IHL and sometimes determine legal accountability and reparations. 65 The work of a truth commission also contributes to identifying the structures of violence, its ramifications in different sectors of society (armed forces, police, judiciary and church) and other relevant factors. Truth commissions can therefore make a useful contribution in different ways 66 by: a) promoting discovery and official acknowledgement of previously ignored facts (revealing a censured, indifferent and terrorized Latin American people); b) identifying sectors involved in committing human rights violations, a finding which, in the case of El Salvador and Guatemala, helped to reorganize training for police and security forces, often trained to carry out acts prohibited under international human rights laws; c) personalizing and humanizing victims, contributing to the important task of ensuring recognition for victims of violations and restoring their dignity; d) providing a measure of reparation for the injuries suffered, establishing policies to provide redress for victims and their relatives, such as constructing commemorative parks, museums and monuments, launching programmes to provide monetary compensation, etc.; e) implementing measures to prevent the recurrence of human rights violations in the future, such as retraining for police and military forces, educational programmes, use of police report records, etc.; and f) promoting reconciliation through truth and justice. 67 The work of a truth commission can prevent or render superfluous long trials against thousands of alleged perpetrators. This is particularly important when the country has a weak judicial system, incapable of effectively prosecuting those accused of violations. In conclusion, as Cassese observes, these commissions promote ''further understanding in lieu of vengeance, reparation in lieu of retaliation, and reconciliation instead of victimization. '' 68 Latin America is no stranger to the phenomenon of truth commissions. In fact, setting up such bodies has become common practice in the region. Some of the truth commissions were created by domestic instruments 69 while others were set up as part of international agreements mediated by the United 66 Esteban Cuya, ''El Impacto de las Comisiones de la Verdad en América Latina'', available at ,http:// www.aprodeh.org.pe/sem_verdad/documentos/Esteban_cuya.pdf.. 67 On this subject, Méndez observes that ''true reconciliation cannot be imposed by decree.'' He also agrees with the investigative role of truth commissions, provided that their work is not disregarded and that it is not carried out in the belief that the mere fact of gathering information will lead to reconciliation. He remarks that: ''The value of the more successful truth commissions is that they are created not with the presumption that there will be no trials, but to constitute a step towards knowing the truth and, ultimately, making justice prevail.'' Méndez, above note 19. 68 Cassese, above note 17, p. 10. Nations. 70 On the whole, these commissions investigated cases of human rights violations, although in some countries, such as Chile, El Salvador and Peru, the application of IHL was also required for a full analysis. 71 In Ecuador and Peru, the truth commissions were set up to investigate crimes committed under democratic governments, while commissions and reports conducted in other Latin American states investigated events that had occurred under dictatorships or during internal armed conflicts. Only the truth commissions of Chile and Peru refer explicitly to reconciliation as one of their goals. The tasks and functions of such truth commissions have undoubtedly increased and become more complex over the past two or three decades, and while there is no standard model, the emerging trend is a shift towards increasingly comprehensive official investigations.
In Argentina, Decree-Law No. 187/83 of 15 December 1983 created the National Commission on the Disappearance of Persons (CONADEP) to investigate forced disappearances in the country. Over a period of nine months, it investigated human rights violations committed under the military dictatorship between 1976 and 1983. The failure of its economic policy, defeat in the Falklands/ Malvinas War and international condemnation of its human rights record forced the military dictatorship to hand power over to a civilian government at the end of 1983. A policy of systematic state-sponsored terror in Argentina had resulted in human rights violations against thousands of people; repression was exercised by the armed forces using ''technology from hell,'' as revealed in the thousands of complaints filed and testimonies given by the victims of such violations. As President Raú l Alfonsín said on one occasion after this period of terrible violence, ''…there must be no veil of secrecy. No society can begin a new era by shirking its ethical responsibilities.'' One of the first constitutional acts carried out by President Alfonsín on coming to power was therefore to create the CONADEP commission.
After nine months of work, CONADEP had gathered more than 50,000 pages of evidence and complaints, and in November 1984 published its report, ''Nunca Más. Informe de la Comisión Nacional sobre la Desaparición de Personas'' (Never again: Report of the National Commission on Forced Disappearances). It disclosed facts relating to the disappearance of 8,960 people, based on duly documented, corroborated complaints, and reported that 80% of the victims who had suffered at the hands of the Argentine military were aged between 21 and 35. The report stated that there were 340 clandestine detention centres in Argentina, run by top-ranking officers from the armed and security forces, where detainees were held in inhumane conditions and subjected to all manner of humiliating and degrading treatment. CONADEP discovered that senior officers in the armed and police forces had established a ''blood pact,'' involving them all in human rights violations. The commission presented recommendations to various state authorities ''with a view to providing reparation and ensuring that such a curtailment of human rights never reoccurs.'' The proposals made by CONADEP included continuing its work with judicial investigations, providing monetary assistance, scholarships and employment for the families of people who had disappeared and passing legislation to make forced disappearance a crime against humanity. It also recommended that human rights should be taught as a compulsory subject at civilian, military and police education establishments of the state, that support should be given to human rights organizations and that all repressive legislation in force in Argentina should be repealed. Many of these recommendations have yet to be implemented. In Chile, Supreme Decree 355 of 24 April 1990 created the National Truth and Reconciliation Commission. Following the moral and political defeat of Pinochet, the people of Chile elected Patricio Aylwin to the presidency. He set up the commission to establish the truth about the most serious human rights violations committed in recent years and to achieve the reconciliation of all Chilean people. The commission was mandated to: i) provide as complete a picture as possible of the gross human rights violations committed in the country, providing background information and establishing the facts and circumstances surrounding them; ii) gather evidence that would make it possible to identify individual victims by name and determine their fate or whereabouts; iii) recommend measures to provide fair and adequate reparation and vindication for victims and their families; and iv) recommend legal and administrative measures that should be adopted to prevent the recurrence of further human rights abuses in the future. It investigated deaths and disappearances that occurred between 11 September 1973 and 11 March 1990 in Chile and elsewhere. It is worth noting that although this commission did not investigate cases of alleged torture, almost fifteen years later the National Commission on Political Imprisonment and Torture was created as an advisory body to President Ricardo Lagos. Following a year of investigations, it presented its report on 10 November 2004. The commission compiled information on people who had been deprived of their freedom or tortured for political reasons in the period between 11 September 1973 and 10 March 1990 by agents of the state or by people in their service. The report contains the testimonies of 27,255 people acknowledged as victims, an account of how political imprisonment and torture were carried out, and criteria and proposals for providing reparations to recognized victims.
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The legal framework used by the commission as a basis for analysing the violations included national and international human rights norms and rules of IHL. On the basis of its thorough investigation into cases of people who had disappeared or been killed at the hands of the security forces, the commission recommended public reparation to restore the dignity of victims, in addition to social welfare benefits, monetary compensation in the form of a lifelong pension, 72 See ,http://www.comisiontortura.cl/index.html..
Volume 88 Number 862 June 2006
special attention from the state with regard to health care, education and housing, assistance with debts and exemption from compulsory military service for the sons of victims. The commission also presented recommendations on legal and administrative aspects, such as expedited procedures to declare a presumption of death in the case of missing people, making domestic legislation consistent with international human rights law, and ratification of international human rights treaties. It proposed measures aimed at reforming the judiciary and the armed forces and continuing investigations into the fate of missing people. It further recommended that withholding information about the location of illegally buried remains be declared a criminal offence, as there were many families still waiting to claim the remains of their loved ones. In January 1992, the Chilean government passed Act 19123 creating the Corporación Nacional de Reparación y Reconciliación (National Reparation and Reconciliation Corporation) to implement the recommendations made by the commission.
The Truth and Justice Commission was set up in Ecuador by Ministerial Decision on 17 September 1996. Its duties and functions included: i) recording complaints relating to human rights violations, particularly forced disappearances, torture and other acts endangering life or physical integrity committed in Ecuador from 1979, whether by agents of the state or individuals; ii) investigating the complaints, using all the means at its disposal; iii) preparing the ''Truth and Justice'' report over a one-year period to record all the facts, complaints and investigations, in addition to providing background information, conclusions and recommendations.
The creation of this commission was particularly significant, as it was set up to investigate events relating to human rights violations committed under ''democratic'' governments. Its work involved systemizing the complaints with a view to passing them on to a team of lawyers who would prepare reports to be submitted to the country's Supreme Court. Many of the complaints referred to the existence of secret burial places in police and military enclosures and remote areas, although it was very difficult to establish the truth of these allegations. 73 Various national and international human rights organizations, therefore, called for the creation of another commission to investigate cases relating to forced disappearances, killings and torture during the period under consideration (1985 -1989) . On 2 December 2004, Ecuador's President Lucio Gutiérrez announced that he would issue a supreme decree to set up a truth commission to examine human rights violations committed under previous governments, which would be formed by courageous, reputable people.
The Truth Commission set up in El Salvador undertook an eight-month investigation, resulting in a report entitled ''De la locura a la esperanza: La guerra de 12 años en El Salvador'' (From madness to hope: The twelve-year war in El 73 For information on the process undertaken to create this commission, see Elsa Curbelo, ''Comisió n Verdad y Justicia del Ecuador: La impunidad en democracia'', paper delivered at the International Seminar on Impunity and its Effects on Democratization Processes, Santiago de Chile, 14 December 1996, available at ,http://www.derechos.org..
Salvador). The commission was created as part of the El Salvador peace accords negotiated between the government and the Farabundo Martí National Liberation Front over more than three years (1989 -1992) , during which time they were engaged in hostilities. The negotiations were mediated by the United Nations, with the collaboration of Colombia, Mexico, Spain and Venezuela, and culminated in the signing of the Chapultepec Peace Agreement in Mexico on 16 January 1992. It determined that an eight-month investigation would be carried out into abuses committed during the violence from 1980 onwards. In addition to the powers granted to it in the peace agreement in relation to impunity and the investigation of violations committed during the violence, the commission was also mandated to make recommendations of a ''legal, political and administrative nature, including measures to prevent such atrocities from ever happening again and initiatives aimed at achieving national reconciliation.'' The commission defined the legal norms that it would use for its analysis, determining that during the conflict in El Salvador both parties were bound to comply with rules of international law, including provisions contained in international human rights law or IHL or both. The commission also established that during the internal armed conflict, the state of El Salvador had the obligation to implement the measures necessary to ensure that its domestic legislation was consistent with the provisions of international law. Finally, the commission presented a series of recommendations to: i) reform criminal legislation and the judiciary; ii) purge the armed forces, police force and public authorities; iii) bar people involved in violations of human rights and IHL from public office for at least ten years; iv) investigate and disband illegal groups (death squads); and v) provide material and moral reparations to victims of violence and their immediate families.
The Historical Clarification Commission was created in Guatemala by the Oslo Agreement on 23 June 1994 to establish the facts about cases of human rights violations and acts of violence committed during thirty-four years of internal armed conflict waged in the country, and to formulate recommendations to promote peace. The report produced by the commission describes the causes of the armed conflict, the strategies used during the conflict by both sides, human rights violations and acts of violence. It also provides details of the consequences of the hostilities and presents the commission's final conclusions and recommendations. The commission further recommended that a national reparations programme be launched for victims of human rights violations and acts of violence connected with the armed conflict and for their families. The programme would establish individual and collective measures based on principles of equity, social participation and respect for cultural identity, which would include: i) material reparations to restore the situation as it was before the violation was committed, particularly in the case of land; ii) monetary compensation for the most serious injuries and damages directly caused by violations of human rights and IHL; iii) psycho-social rehabilitation and reparations, including community health care, psychiatric treatment and legal and social services; and iv) restoration of individual dignity and satisfaction, including action to ensure moral and symbolic reparation. This commission differed from those of other Latin American countries in that the mandate given to it by the state focused on analysing the counterinsurgency operations carried out under democratic governments, extending beyond the coup of 5 April 1992 until the then President Alberto Fujimori fell from power. This was the first truth commission to conclude that insurgent groups had committed gross violations of human rights, although it also acknowledged wrongdoing on the part of members of the security and police forces. More specifically, the commission concluded that Shining Path, the Peruvian Communist Party, was to blame for causing more deaths than any other party in the conflict and was primarily responsible for the violence, because it had started the fighting and resorted to terrorist methods from the outset. It also reported that both the insurgent groups and the state armed forces had, at some time, committed widespread and/or systematic violations of human rights. The commission's terms of reference also included naming the individuals who had committed human rights violations. Although the decree issued to create the commission did not refer specifically to IHL, this was considered essential to preparing the report. The commission recommended that individual and collective reparation programmes be implemented, including measures for health care, psychiatric treatment, education, symbolic reparations, and monetary compensation and identity documents. In February 2004, a top-level, multisectoral commission, formed by government representatives and human rights organizations, was set up to plan and supervise the implementation of these recommendations. 75 In September 2004, Bolivian Attorney General César Suárez announced his intention to contact his counterparts in Argentina and Chile with a view to opening the files on Operation Condor to establish the facts surrounding the forced disappearance of a number of Bolivian, Argentine and Chilean citizens between 1971 and 1976 under the dictatorship of General Hugo Bánzer (1971 -1977) . 76 Suárez declared that: ''The Ministry of Public Prosecution has opened its doors to help resolve this issue, using documentation provided by the families of missing people.'' It was in this context that Act 2640 concerning reparations for victims of political violence was passed. It established the procedures to be implemented to compensate people who had suffered political violence at the hands of the agents of unconstitutional governments who had committed human rights violations and abuses, and had failed to maintain the guarantees enshrined in the state's Political Constitution and the International Covenant on Civil and Political Rights ratified by the state of Bolivia. Entitlement to compensation was laid down for acts of political violence committed between 4 November 1964 and 10 October 1982, including arbitrary detention and imprisonment; torture; forced exile; documented injuries or incapacity; politically motivated killings in Bolivia or elsewhere; forced disappearances; and persecution of trade union and political activists, as established in implementing regulations.
Truth commissions and international humanitarian law
All these countries, and particularly Argentina, Chile, El Salvador, Guatemala and Peru, had ratified the four Geneva Conventions of 1949. 77 Since none of the foregoing cases involved an international armed conflict, the provisions that apply in all of them are those of Article 3 common to those conventions. In fact, Article 3 would apply even if those states had not ratified the Geneva Conventions, because it is considered to be part of customary law in that it protects fundamental rights and contains protections relating to jus cogens norms, and must therefore be respected by all states.
78 This is not true, however, of Additional Protocol II, which was ratified by the said states during or after the violence and moreover only applies to some of the conflicts (in El Salvador, for example). The hostilities in the other countries do not fall within the scope of application of the protocol, 79 because they do not meet its definition of armed conflict, that is, fighting between the state's armed forces and dissident armed forces or other organized groups ''under responsible command,'' which ''exercise such control over a part of its territory as to enable them to carry out sustained and concerted military operations.'' Not all of the commissions acknowledged the existence of an armed conflict, which constituted an obstacle to the application of IHL. The mandate given to CONADEP, the earliest of these commissions, was limited solely to investigating cases of people who had been detained, which meant that it only looked into violations committed by the state. Later truth commissions went further by acknowledging the existence of a conflict between insurgent forces and the armed forces of the state and therefore the applicability of IHL.
The Chilean Truth and Reconciliation Commission admitted that violations could be committed by the insurgent forces as well as by the state, thus acknowledging the obligation of all the parties to the conflict to comply with IHL. In Part 1, Chapter II of its report, the commission sets forth the norms, concepts and standards on which it based its deliberations and conclusions, which include the rules of IHL:
''The norms of international humanitarian law do not consider the question of when it is lawful to resort to war or armed rebellion. … Indeed, whether having recourse to weapons was justified or not, there are clear norms forbidding certain kinds of behavior in the waging of hostilities, both in international and internal armed conflicts. Among these norms are those that prohibit [sic] killing or torturing prisoners and those that establish fair trial standards for those charged with a criminal offence, however exceptional the character of the trial might be … Such transgressions, however, are never justified… '' 80 The Truth Commission of El Salvador not only acknowledged the existence of an armed conflict and that the rules of IHL were binding on all the parties to the conflict, but also specifically states that common Article 3 and Additional Protocol II apply in this particular case:
78 Elizabeth Salmó n, ''El reconocimiento del conflicto armado en el Perú '', in Revista Derecho PUC, Pontifical Catholic University of Peru, MMIV, No. 57, p. 85. 79 Art. 1 of Additional Protocol II provides that it applies only to internal armed conflicts in which governmental authorities are one of the participants. Furthermore, the armed groups must ''exercise such control over a part of the territory as to enable them to carry out sustained and concerted military operations'' and have a system of ''responsible command'' and be able to implement the obligations under the protocol. Although the armed conflict in El Salvador was not an international conflict as defined by the Conventions, it did meet the requirements for the application of common Article 3. That article defines some fundamental humanitarian rules applicable to non-international armed conflicts. The same is true of Additional Protocol II, relating to the protection of victims of noninternational armed conflicts. The provisions of common Article 3 and of Additional Protocol II are legally binding on both the Government and the insurgent forces.'' 81 Furthermore, the recommendations made by the Truth Commission of El Salvador to achieve the longed-for reconciliation include measures to protect subordinates who refuse to obey illegal orders. 82 This reform to be implemented in the armed forces, police and intelligence services is clearly anchored in the enforcement of IHL, which foresees no defence of superior orders where orders are manifestly illegal. Despite acknowledging the important role of IHL, 83 Guatemala's Historical Clarification Commission, unlike the Truth Commission of El Salvador, did not acknowledge the applicability of Additional Protocol II, although this does not mean that the rules of IHL were not applied. On the contrary, the Historical Clarification Commission did investigate violations of IHL, but only in connection with the ''minimum protections established under common Article 3.'' 84 Lastly, the Truth and Reconciliation Commission of Peru acknowledged the obligation of both parties to respect IHL and that common Article 3 applies in the case of Peru's armed conflict, while adding that: ''This shall in no way be an obstacle to applying the provisions of Additional Protocol II, where compatible and relevant.'' As contended elsewhere, 85 the internal conflict in Peru does not qualify as an armed conflict according to the definition established in Additional Protocol II, in that the insurgent forces do not meet the criteria of exercising control over a part of the state's territory and being capable of carrying out sustained and concerted military operations. Nonetheless, the Truth and Reconciliation Commission rightly cites principles of IHL applicable to all armed conflict. 86 The effectiveness of truth commissions in terms of their contribution to reconciliation of these societies will be determined in the coming years. According to Geoffrey Robertson, for example, ''what the history of ''transitional justice'' -or the lack of it -in Latin America demonstrates in the long term is that the emergence of any measure of truth is not a basis for reconciliation. Quite the contrary, since revelation of the details of official depravity only makes the demands for retribution by victims and their sympathizers more compelling. '' 87 However, the work of the truth commissions in the region has had the irreversible effect of bringing victims of violence into the spotlight and ensuring that their voices are heard. In fact, a shocking truth has emerged from the truth commission reports: governments intentionally used gross and systematic violations to intimidate the populations and thus maintain their control. The reports establish that the human rights abuses perpetrated by certain Latin American governments were not necessarily attacks directed at those who engaged in violence against the state, or even an unfortunate overzealous response to such violence. Rather the reports document a conscious state policy of using human rights violations to achieve governmental objectives.
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When commissions did consider IHL, they focused mainly on indicating violations of its provisions, that is, they used it as an additional element, together with international human rights law, to analyse the validity of the acts of violence being investigated. Analysis, in this regard, was therefore limited to acknowledging the existence of an armed conflict and specifying the violations of the provisions of IHL that had been committed. The reports do not, however, provide any examples of compliance with IHL, and it is only possible to infer some such cases from the information given. 89 The commissions therefore concentrated much more closely 86 Final Report of the Truth and Reconciliation Commission of Peru, Vol. I, Ch. 4, p. 211: ''…In addition to the above-mentioned norms, there are also certain non-derogable principles of IHL established in the 19th century (Martens clause), which apply to armed conflict of any kind. Protection of the civilian population is guaranteed by the ''principles of humanity'', including the principle of distinction between combatants and non-combatants and the principle of proportionality, which requires that incidental harm to civilians not be excessive in relation to the anticipated military advantage.'' 87 Robertson, above note 15, p. 288. 88 Pasqualucci, above note 22, pp. 324-325. 89 The Final Report of the Truth and Reconciliation Commission of Peru, in Vol.VII, Ch. 2, includes an account of the extrajudicial executions at Ayacucho Hospital (1982), when Shining Path rebels rescued fellow members imprisoned in the jail in Ayacucho, which was the town that suffered the greatest loss of life in the conflict. However, it provides only a brief analysis of the case, simply indicating that there was a violation of Article 3 common to the Geneva Conventions, without citing specific provisions of IHL or acknowledging that Huamanga Prison was considered a military target. On the other hand, the report issued by Guatemala's Historical Clarification Commission contained the encouraging testimony of a commander of the revolutionary armed forces, who stressed the importance of respect for the rules of IHL (see ,http://shr.aaas.org/guatemala/ceh/mds/spanish/cap2/vol4/hech.html.). According to EGP (Guerrilla Army of the Poor) leaders, although humanitarian law was not included in the training it provided for its combatants, there was an awareness of how prisoners of war should be treated and other on the punitive or sanctioning aspects of IHL than on the rules governing the conduct of hostilities and the protection of the victims of armed conflict. In any event, truth commissions in Latin America have gradually come to recognize the importance of respecting international humanitarian law in achieving longed-for reconciliation and preventing such atrocities from ever happening again. 90 After an armed conflict, it is obviously easier to achieve reconciliation when the parties to the conflict have complied with the rules of IHL. Reconciliation can therefore be regarded as a non-legal benefit of IHL. In this vein, Marco Sassò li and Antoine Bouvier observe: ''Finally, the end of all armed conflict is peace. At the conclusion of an armed conflict there remain territorial, political and economic issues to be solved. However, a return to peace proves much easier if it is not also necessary to overcome the hatred between peoples that violations of IHL invariably create and most certainly exacerbate. '' 91 notions established in these norms: ''…as part of the political training, as part of revolutionary thought, there was always an awareness that prisoners must be respected, and much of this is based on the experience of other revolutionary movements. The writings of Commander Ernesto Guevara and what is known about his involvement in the guerrilla movement in Cuba highlight this respect for the enemy, sharing food and what little medicine is available, treating the wounded when necessary and ensuring that prisoners are not ill-treated. We were very much aware of these issues from the outset … In the recruitment, instruction and training processes, the aim was to promote respect for people in the community … this was made part of political discipline; there was also military discipline, the core tenet of which was that weapons were to be used for warfare and never for other purposes … At some point, all this became bound up with the essence of combatant training … a spirit of respect for certain norms, which we had not seen in black and white, but which became a part of our training based on experience.'' Similarly, the Handbook of the Good Combatant (Manual del Buen Combatiente), published by the ORPA (Revolutionary Organization of the People in Arms) in 1984, contains a section on this subject, although it focuses on respect for the civilian population and its property: ''Guerrillas, as good sons of the people, must always respect, look after and defend the people … We must ensure absolute respect for the property of our fellow men, their homes, food, crops and livestock.'' ORPA, 
